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Passed by Shri Uma Shanker , Commissioner (Appeals)

T m,aﬁamw,(m-wmaﬁw,wmaﬁ
oA TR E ESIED T gioTa
Ariéing out of Order-In-Original No 01/AC/Dem/2017/RTP Dated: 29/11/2017
issued by: Assistant Commissioner-Central Excise (Div-V), Ahmedabad North

g STieTeRat/aTaars! ST AT U 9l (Name & Address of the Appellant/Respondent)

M/s Phenix Procon Pvt ltd
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Any person an aggrieved by this Order—in-Appeai may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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territory outside India of on excisable material used in the manufacture of the

goods which are exported to any country or territory outside India.
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) i seurE Y SeeE e & AP @ fre i 5gd adic ane A
g % e 0 amder ST S U ud e & Harfdad 3TYh aifier & aRT

i @t werr u ar arg I fad R (7.2) 1998 G 109 &R IBRIGY

o T B : '
(d) Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under
such order is passed by the Commissioner (Appeals) on or after, the date

appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No,- EA-8 as
specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies cach of the Ol0 and

Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of

CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the
amount involved in Rupees Cne Lac or less and Rs. 1000/- where the amount

involved is more than Rupees One Lac.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal:-
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Under Section 35B/35E of CEA, 1944 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate
Tribunal of West Block [\IQ;",;_;-2;i'-;R:K. ‘Puram, New Delhi in all
matters relating to classification valuation and
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() To th? VV_es@ regional bench of Customs, Excise & Service Tax Appellate
llll?Llr1aI (CE\C{FA ) at .0—20, New Mental Hospital Compound, Meghani Nagar,
Ahmgdabad: 380016, in case of appeals other than as mentioned in para-2(1)
above. :

(2) i seuE e () Eyerrerel, 2001 & Gy 6 & 3icET UUH F.U-3 2l
et B IR e S faentor fr o e & e e fee I &L
£ e uRat wfe oief seurG Yo Y T, SR fr wfor 3l e IRl ST
SqU 5 R AT SO @eT § °gwl Fqw 1000/ Fre S @l | egh seuig e A
affar 3R SEIRIT IR STl BT 5 el 2 Headll i A v sy yooos WU

sl @l | STel e e Y T 3 ermAr IR SHTEr Fu go W AT Gl
Sl @ @l TUT fooeo/ ®rg NorE el | R werd oreere & anr @ Ywifned
Yo e & w1 wEy a fY S| AE S s e & fawd s wdfsEd
oY A e By v @ Rl st s emarfeter @ e e ¥ & v Jndae-
e e oo - T Siarel @M

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 20071 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.

1.000/- Rs.5000/-, Rs.10,000/- where amount of duty/penalty/demancl/refund is
upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst.. Registrar of branch of any nominate public sector
bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. Application made for grant of

stay shall be accompanied by a fee of Rs. 500/-
(@ eer @ fod RRE
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as the case may be, and the order of the
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ORDER IN APPEAL

This appeal has been filed by M/s Phenix Procon Pvt. Ltd., 87/1,
Dholka-Bagodara Road, Village-Gangad, Dholka-Bavla Road, Ahmedabad -
382470 (herein after referred to as the appellants) against the OIO No.
01/AC/2017/RTP dtd. 29.11.2017 (herein after referred to as the impugned
order) passed by the Assistant Commissioner, Division-V, CGST, Ahmedabad
North (herein after referred to as the adjudicating authority).

2 The brief facts of the case are that the appellants were issued show
cause notice dtd. 28.11.2016 for wrongly availing 100% cenvat credit on
capital goods instead 50% as specified in the rules during the Financial Year
2013-14 and had also availed cenvat credit amounting to Rs. 2,39,938/-on
the strength of invoices which were not in the name of the appellants. The
adjudicating authority, vide the impugned order, found that the appellants
were not entitled for cenvat credit amounting to Rs. 2,39,938/- and interest
was liable to be recovered on the on 50% of cenvat credit on capital goods
which they had availed en excess of the eligibility. He also imposed penalties
for the contraventions. :

34 Being aggrieved by the impugned order, the appellants have filed this
appeal on the following grounds:

a) That the invoices were in the name of their shipping agents to
whom they have paid the amounts and the credit was availed
unde4r the bona fide belief that since the cost of shipping agents
was borne by the appellants, the service tax paid by them is
available as credit to them:

b) That accepting the mistake, they have paid the entire amount of
demand of Rs. 2,39,938/- vide challan dtd. 20.11.2017 and since
the amount demanded has been paid before the issue of show
cause notice, penalty and interest should not be imposed upon
them;

c) They rely on the case laws of CCE, Mangalore vs. Vishwanath
Karkera - 2006 (1) STR-282 (Tri.-Bang.), M/s Warna Industries vs.
Commissioner of Central Excise, Pune - 2006 (4) STR-535, M/s
Shree Krishna Pipe Industries— 2004 (165) ELT-508, Rashtriya Ispat
Nigam Ltd. - 2004 (163) ELT-A53 (SC), CCE vs. M/s Chelpark Co.
Pvt. Ltd. 2007 (216) ELT-364 (Kar. ) and many other citations:

4. The personal hearing in the case was held on 25.07. 2018 in Wthh Shrl ;1:«,\

R. Subramanya, Advocate appeared on behalf of the appellants' 'Hé
reiterated the grounds of appeal. He submitted that the full amQun ha
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been paid during the Audit and therefore no interest and penalty should be
imposed and 50% penalty is harsh and requested for lowering the penalty.

55 I have carefully perused the documents pertaining to the case and
submitted by the appellants along with the appeal. I have considered the
arguments made by the appellants in their appeal memorandum as well as
oral submissions during personal hearing.

6. I find that there are two issues involved in the instant case. First is
availment of 100% cenvat credit on capital goods in place of 50% allowable
in the first year of receipt of capital goods and the other issue is of availment
of cenvat credit on the invoices which are not in their name. The
adjudicating authority has imposed the penalty and ordered recovery of
interest. The appellants have contested that there was no malafide intention
in wrong availment of cenvat credit and they had paid the entire amount of
wrongly availed cenvat credit before the issuance of show cause notice.

7 I take up the first issue of availment of 100% cenvat credit on capital
goods in place of 50% ailowable in the first year of receipt of capital goods. I
find that the appellants are not contesting the issue of confirmation of
recovery of interest the issue of availment of 100% of cenvat credit on
capital goods whereas they were entitled to 50% of cenvat credit. I
therefore uphold the impugned order on this aspect regarding recovery of
interest.

8. Now I take up the issue of availment of cenvat credit_ of Rs. 2,39,938/-
on the invoices which were not in their name and they are also not .
contesting this issue. I find that the appellants have submitted that they had
paid the entire amount of cenvat credit wrongly availed i.e. Rs. 2,39,938/-
as per challan dtd. 21.11.2017 and have said that the amount was paid
before the issuance of the show cause notice. On perusal, I find that the
show éause notice is dtd. 28.11.2016 however the wrongly availed cenvat
credit has been paid not before the issuance of show cause notice but before
the issuance of the impugned order and considering the facts of the case, I
find that lenient view can be taken and accordingly I set aside the penalty
impoéed upon the appellants. I also rely on the case of REAL PLASTICS Vs:
COMMISSIONER OF CENTRAL EXCISE, DAMAN cited in 2009 (236) E.L.T.
121 (Tri: = Ahmd.). ‘

9. In view of the above findings, the impugned order stands modified and
the appeal to that extant stands allowed.
10. The appeal is disposed off accordingly.
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By R.P.A.D.
To:

M/s Phenix Procon Pvt. Ltd.,
87/1, Dholka-Bagodara Road,
Village-Gangad,

Dholka-Bavla Road,
Ahmedabad -382470

Co to:-

(1) The Chief Commissioner, CGST, Ahmedabad Zone,

(2) The Commissioner, CGST, Ahmedabad (North),

(3) The Dy./Astt. Commissioner, CGST, Div.-V, Ahmedabad (North),

(4) The Dy./Astt. Commissioner(Systems),CGST, Ahmedabad (North),
Guard File,

(5)
L6y P.A File.




